
P
resident Donald Trump was 
inaugurated at the height of an 
era of aggressive and record-
breaking enforcement of the 
Foreign Corrupt Practices Act, 

a law Congress passed 40 years ago 
to combat international bribery and 
corruption.1 The Trump administra-
tion, however, has expressed concerns 
that U.S. regulators and companies are 
playing by a stricter set of rules on an 
unlevel playing field, especially in devel-
oping countries. Before he was Presi-
dent, Donald Trump condemned the 
FCPA as a “horrible law” that “should 
be changed” because it penalizes 
American businesses for “going over to 
China and Mexico and other countries 
and getting business”; Attorney General 
Jeff Sessions has expressed concern 
about “unfair competition” from non-
U.S. companies that are not bound by 
the FCPA; and while in private practice, 
SEC Chairman Jay Clayton advocated 
for the United States to “reevaluate its 
approach” due to “significant costs” 
imposed on American business by the 
“unique” and “zealous” enforcement 
of the FCPA.

Notwithstanding Trump admin-
istration antipathy to “zealous” 

anti-corruption enforcement, and 
perhaps assuaged by post-election 
expressions of support from admin-
istration officials and confidence in 
line prosecutors, commentators have 
near-unanimously predicted a stead-
fast continuation of this robust FCPA 
enforcement.2 The facts to date do not 
support these initial predictions.

As of Sept. 1, 2017, the Trump admin-
istration had only brought three FCPA 
enforcement actions—a stark contrast 
with the 24 FCPA enforcement actions 
(eight DOJ; 16 SEC) that the Obama 
administration brought between Jan. 
20 and Sept. 1, 2016.3 Although it is 
early in the Trump presidency, the 
transition between presidential admin-
istrations did not prevent President 
Trump’s predecessors from hitting 
the ground running. By Sept. 1, 2009, 
the Obama administration had filed 
25 FCPA enforcement proceedings, 
surpassing the 17 FCPA enforcement 
proceedings the Bush administration 
filed between Jan. 20 and Sept. 1, 2008.4

This column analyzes this FCPA 
standstill. First, this column surveys 
the decline in FCPA enforcement pro-
ceedings at the Department of Justice 
and the Securities and Exchange Com-
mission. This column then surveys 
potential causes of these develop-
ments in enforcement, and posits that 
the most compelling explanation for 
the decline in FCPA proceedings is 

the combination of the pro-business 
regulatory posture of the Trump 
administration and the DOJ Pilot Pro-
gram, which deemphasizes the role 
of enforcement proceedings and pro-
vides a framework for regulators to 
decline prosecution. Third, this col-
umn concludes by reflecting on the 
implications of a shifting emphasis in 
FCPA enforcement away from initiat-
ing enforcement actions, and towards 
leniency and cooperation with com-
panies that have self-disclosed FCPA 
violations.

DOJ Enforcement Under Trump

In 2010, Assistant Attorney General 
Lanny Breuer announced “a new era of 
FCPA enforcement” in which the DOJ 
aggressively enforced the FCPA, which 
he characterized as “vital to ensuring 
the integrity of our markets.”5 Breuer 
proclaimed that this new era was “here 
to stay”6 and by the end of the Obama 
administration he was right. In 2016, 
the DOJ brought 26 FCPA enforcement 
actions, making the last full year of 
the Obama administration one of the 
busiest years in the history of FCPA 
enforcement.7 The last few weeks of 
the Obama administration also saw a 
flurry of activity, as the DOJ brought 
five new FCPA enforcement actions 
between Jan. 1 and Jan. 19, 2017.8

But as of Sept. 1, 2017, the DOJ 
had only reported one new FCPA 
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enforcement action since President 
Trump took office: United States v. 
Richers.9 In 2011, the DOJ indicted 
Amadeus Richers for his role in brib-
ing officials at a telecommunications 
company owned by the Republic of 
Haiti,10 and on July 19, 2017, Rich-
ers pleaded guilty to conspiring to 
violate the FCPA.11

This decline in enforcement pro-
ceedings may herald a strategic pivot 
away from aggressive enforcement 
towards voluntary self-disclosure and 
settlement as the preferred means of 
enforcing the FCPA. Although Attor-
ney General Jeff Sessions declared 
his intention to “continue to strongly 
enforce the FCPA and other anti-cor-
ruption laws”12 he also expressed con-
cern about “unfair competition” from 
non-US businesses that are not subject 
to the FCPA.13 Further, in April 2017, 
Acting Principal Deputy Assistant 
Attorney General Trevor N. McFad-
den proclaimed that the DOJ’s “aims 
are not to prosecute every company 
we can, or break our own records for 
the largest fines or longest prison sen-
tences.”14 The DOJ inherited a num-
ber of FCPA investigations from the 
Obama administration, such as United 
States v. Richers, and Trevor McFadden 
explained that “the Fraud Section lead-
ership and I are focused on wrapping 
up old investigations.”15 Although the 
Trump administration has plainly con-
tinued to investigate potential FCPA 
violations,16 the DOJ has recently 
closed various FCPA-related investi-
gations without charges.17

Meanwhile, McFadden encouraged 
companies to cooperate with the DOJ 
and “prioritize internal investiga-
tions[.]”18 McFadden noted that the 
DOJ “takes into consideration volun-
tary self-disclosures, cooperation and 
remedial efforts when making charg-
ing decisions.”19 Accordingly, under 
President Trump, the DOJ renewed 
the FCPA Pilot Program that the DOJ 
initiated in 2016.20 Under the Pilot  

Program, DOJ can consider a declina-
tion of prosecution for companies that 
voluntarily self-disclose FCPA viola-
tions, cooperate with the DOJ, and take 
steps to remedy the FCPA violation.21 
During the Obama administration, the 
DOJ declined to prosecute five compa-
nies under the Pilot Program.22

Since the inauguration of President 
Trump, the DOJ has announced two 
additional declinations under the Pilot 
Program. First, in June 2017, the DOJ 
closed its investigation into Linde 
North America energy companies 
that bribed government officials at a 
company affiliated with the Republic 

of Georgia.23 Second, also in June 2017, 
the DOJ closed its investigation into 
CDM Smith, a construction and engi-
neering firm that bribed government 
officials in India.24 The embrace of the 
Pilot Program, in contrast to aggres-
sive FCPA enforcement proceedings, 
allows for an increased emphasis and 
symbiosis on cooperation between the 
DOJ and self-reporting companies.

SEC Enforcement Under Trump

In 2010—when Lanny Breuer 
announced “a new era of FCPA enforce-
ment”25—Cheryl Scarboro, Chief of the 
FCPA Unit at the SEC, declared “[c]
onsistent and aggressive enforce-
ment” of the FCPA a “vital part of the 
[SEC’s] Enforcement program.”26 Yet, 
as of Sept. 1, 2017, the SEC had only 
initiated two FCPA enforcement pro-
ceedings under the Trump adminis-
tration.27 First, in January 2017, the 

SEC brought actions against two for-
mer employees of hedge fund Och-
Ziff Capital Management Group LLC, 
who were charged in connection with 
a bribery scheme in Africa.28 Second, 
in July 2017, the SEC initiated a pro-
ceeding against Halliburton Company, 
which paid almost $30 million to settle 
charges arising from payments to an 
Angolan company in the course of 
winning oilfield service contracts.29 
Both of these proceedings had roots 
in the Obama administration: Och-Ziff 
previously settled charges with the 
SEC and DOJ in connection with the 
same bribery scheme last year,30 and 
in 2009 Halliburton paid approximately 
$580 million to settle charges that it 
bribed Nigerian officials.31

A more limited SEC enforcement 
regime is consistent with views the 
new SEC chair Jay Clayton expressed 
in a white paper that he co-authored 
in 2011 for the New York City Bar 
Association. This white paper recom-
mended that the “United States … . 
reevaluate its approach to the problem 
of foreign corruption” in light of the 
“significant costs [imposed] on com-
panies” because of “zealous enforce-
ment of the FCPA” in recent years.32 
These costs include costs associated 
with due diligence, compliance pro-
grams, and enforcement actions, as 
well as costs associated with aban-
doning transactions that would have 
otherwise been completed were it 
not for the FCPA.33 After commenta-
tors expressed concerns that Clayton 
would weaken FCPA enforcement,34 
Clayton reassured the Senate Commit-
tee on Banking, Housing, and Urban 
Affairs during his confirmation hear-
ings that “the FCPA can be a powerful 
and effective means” for “combatting 
corruption[, which] is an important 
governmental mission.”35

Why Has Enforcement Declined?

Although there are numerous poten-
tial causes for the decline in FCPA 
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enforcement proceedings, this column 
will consider the four most plausible 
reasons: vacancies and administrative 
issues associated with the transition 
between the Obama and Trump admin-
istrations; a decline in corruption, at 
least by U.S. companies; the Pilot Pro-
gram; and the pro-business regulatory 
posture of the Trump administration.

First, the decline in FCPA enforce-
ment may be the result of the vacan-
cies and administrative issues 
associated with the transition 
between the Obama and Trump 
administrations.36 But as this col-
umn has noted, such a decline in 
FCPA enforcement is not the inevi-
table result of the transition between 
administrations: both Presidents 
Barack Obama and George W. Bush 
had brought more FCPA actions by 
September 1 of their respective first 
year in office than their predecessors 
had in the previous years. The 24-3 
ratio between the Obama administra-
tion’s Jan. 20 to Sept. 1, 2016 filings 
and the Trump administration’s fil-
ings for the same period perhaps may 
have been exacerbated by the Obama 
administration’s flurry of activity (five 
filings) in January 2017, which may 
have somewhat cleared the pipeline. 
In light of the historical record, how-
ever, it is unlikely that the vacancies 
and administrative issues associated 
with the transitions between presi-
dents are alone sufficient to cause 
the sharp decline in FCPA enforce-
ment actions.

Second ,  the decline in FCPA 
enforcement may be the result of 
the successes of prior enforcement 
actions. The era of aggressive FCPA 
enforcement may have effectively 
deterred improper conduct, in part 
by incentivizing companies to invest 
in anti-corruption due diligence and 
compliance efforts designed to pre-
vent bribery and corruption. Thus, 
the decline in FCPA enforcement 
actions may be the result of an actual 

decline in bribery and corruption. 
But such a decline in bribery and 
corruption would likely be gradual, 
consistent with a shift in corporate 
culture and governance towards anti-
corruption compliance, rather than 
occurring suddenly with the inaugu-
ration of a new president.

Third, the DOJ’s continuation of 
the Pilot Program may contribute to 
the decline in FCPA enforcement pro-
ceedings. As noted above, the Pilot 
Program encourages companies to 
voluntarily self-disclose FCPA viola-
tions and cooperate with the DOJ to 
avoid being charged with violating the 
FCPA. Under President Trump, the DOJ 
has already announced two declina-
tions of prosecution for companies 
that self-reported FCPA violations,37 
and only one enforcement action. 
But since the Pilot Program is a DOJ, 
not SEC, initiative, the Pilot Program 
can only explain a decline in the DOJ 
enforcement proceedings.

Fourth, the decline in FCPA pro-
ceedings may reflect a broader pro-
business shift in regulatory posture 
under the Trump administration.38 In 
keeping with this pro-business per-
spective and the concerns regarding 
the costs that aggressive enforcement 
of the FCPA imposes on American busi-
nesses, the Trump administration may 
take a relatively light touch toward 
FCPA enforcement by bringing fewer 
enforcement actions while maintaining 
the DOJ’s Pilot Program. Such a light 
touch is part of a broader trend: As the 
Wall Street Journal noted in August, 
the first six months of the Trump 
administration have also seen a sharp 
decline in penalties against Wall Street, 
compared to a comparable period in 
2016.39 To the extent that the Trump 
administration’s pro-business orien-
tation informs this shift in approach 
toward the FCPA, we can expect the 
Trump administration to increasingly 
rely on cooperation with companies 
that voluntarily self-disclose and 

 remediate FCPA violations as a means 
of enforcing the FCPA.

FCPA Standstill?

Although FCPA enforcement actions 
have relatively declined under Presi-
dent Trump, the FCPA is not falling into 
desuetude: the Trump administration 
has continued to investigate poten-
tial FCPA violations,40 publicly com-
mitted to enforcing the FCPA,41 and 
maintained the DOJ Pilot Program.42 
If successful, the evolving character 
of FCPA enforcement can continue to 
incentivize companies to detect and 
deter corruption, while minimizing the 
costs that enforcement proceedings 
impose on both private enterprise 
and the American taxpayer. But there 
must be a balance: a continued sharp 
decline in FCPA enforcement proceed-
ings has the potential to undermine 
the credibility of the United States’ 
commitment to combatting interna-
tional corruption and could reverse 
the progress made during the “new 
era of FCPA enforcement.”43
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